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The reserve area is within the frame above. Ongoing management and monitoring of that reserve area will be 
required of Council. Council established the reserve for the purposes of re‐interment of koiwi discovered in the area. 
 
You will recall that the Pan‐Tribal CIA we prepared for the Matata Lagoon Recovery Consents recommended that if 
there was a likelihood of more events like that which occurred on 18 May 2005, a sarcophagus or robust structure 
should be built at that reserve or the koiwi might be moved to Otaramuturangi Urupa east of the current Tarawera 
River mouth. A decision on this should be informed by advice from all the pukenga from iwi with relationships with 
the area and also with the Trustees for Otaramuturangi and the cultural advisors that supported WDC’s 
establishment of that reserve below Awatarariki. 
 
We promote with Councils their taking this matter of national importance into account – by providing appropriate 
wording into the proposed plan change. 
 
TRONA does not wish to be heard, but will contribute advice if information about the reserve is required.  
 
Due to a lack of capacity here, and in recognition of Local Government agencies responsibility to foster our capacity 
to contribute to its decision‐making – we request a collegial conversation about the wording for the reserve area 
mentioned above – rather than being required to prepare and attend a hearing on that matter– please and 
encourage Councils to convene those people it needs to convene – to discuss the alternative identified above 
 
Thank you so much 
 
 

Beverley Hughes 
Manager Policy & Strategy 
Environment, Economic, Social 
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Submission Number 
Office use only  Submission on notified plan change 

Clause 6 of Schedule 1, Resource Management Act 1991 

Send your submission to reach us by 4pm on 17 September 2018 

To: 

Post: The Chief Executive 
Bay of Plenty Regional Council 
PO Box 364 
Whakatāne 3158 

or Fax: 0800 884 882 or email:  fanhead@boprc.govt.nz 

Name of submitter: Robert John Welsh on behalf of Matata Action Group (MAGNZ) 
__________________________________________________________________________________ 

This is a submission on Proposed Plan Change 17 (Awatarariki Fanhead) to the Bay of Plenty Regional Natural Resources Plan 

1 I could not gain an advantage in trade competition through this submission.  

2 I am directly affected by an effect of the proposed change that adversely affects the environment 

3  The effect on the environment that I am directly affected by does not relate to trade competition or the effects of trade competition 

4  The specific provisions of the proposed change that my submission relates to and the details of my submission are in the attached table. 

5 I wish to be heard in support of my submission. 

6 If others make a similar submission, I will not present a joint case with them at a hearing. 

_______________________________~RWelsh~ pp Matata Action Group______________________ 16 September 2018 

Electronic address for service of submitter: Email:  robwelsh@magnz.com 

Telephone:    021 0448705 Daytime:  After Hours:  021 0448705 Fax: 

Postal address (or alternative method of service 
under section 352 of the Act): c/o  104 Arawa Street    Matata 

Contact Person: 
[name and designation, if applicable] Rob Welsh  (Advocate) 
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My submission both generally and specifically relates to: 

 

The entirety (its Objective, Policies and Rules) of Plan Change 17 (Natural Hazards) to the Bay of Plenty Regional Natural Resource Plan (PC17). 

  

and what is identified below. 

 

I seek the following decisions from the local authority: 

 

1 That such authority at all times only adopts and/or endorses a process in which all associated foundation and any future decisions are accurately based 
on all relevant and factual historical evidence, information and data known and available. That as such, all decisions made are of a lawful, ethical, fair 
and reasonable nature under the circumstances. 

2 That no part of the PC17 application, its design, reviews, process, supporting documentation, information and data are of an anomalous nature or do, or 
have, relied upon omission or the withholding of relevant historic or current information, or do, or have relied upon an interference with the privacy of 
Awatarariki property owners, their families or representatives as defined within the Privacy Act 1993. AND That no part of the PC17 application its design, 
reviews, process, supporting documentation, information and data, can potentially be deemed to support discrimination, or can be deemed to breach, or 
can be deemed to have breached Sections 8, 19 or 28 of the New Zealand Bill of Rights 1990 or Section 20I of the Human Rights Act 1993.  

3 That such authority has at all time prior to advancing the PC17 regime to progress to this stage of process, genuinely ensured that it has addressed, 
reviewed, corrected and/or fully mitigated any and all non compliance factors/issues pertaining to the Awatarariki Stream and Fanhead per its pre May 
2005 Statutory Obligations under Sections 31, 35 and 21 of the Resource Management Act 1991 and Sections 153 and 157 of the Building Act 2004. 

4 It is my primary preference that PC17 is Withdrawn or alternatively Deleted. 

5 My secondary preference is that PC17 be held over indefinitely and not proceed further until such time as the local authority has fully complied with its 
historical statutory obligations and/or had all potential Human Rights breaches judicially reviewed and ruled upon. 

 

General Submission Points: 

 

6 Section 5 of the New Zealand Bill of Rights 1990 categorically states: Subject to section 4, the rights and freedoms contained in this Bill of Rights may 
be subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society. For an unjustifiable period 
of 13 years, Whakatane District Council has widely ignored to various degrees the spirit of that Act and placed severe limitations on the lives and 
freedoms of the residents and property owners bordering the Awatarariki Stream at Matata.   

(a) The validity of some of those limitations applied under the Building Act 2004, were previously deemed to be unlawful. To counter that 
determination and thus ‘justify’ continuation of the same limitations on the same affected parties, the authority then successfully sought 
a Natural Hazard classification and rezoned the area in question ‘A High Risk’ zone.  

(b) PC17 is an endorsement of what may well be deemed to represent a retaliatory action given the fact that, at no stage after their imposed 
limitations had been found to be unlawful, did the authority pay attention to Section 5 or relax the affects of those limitations, but rather 
instead, it raised the stakes and openly increased the effect of them.   
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(c)  The relationship between the affected parties within the alleged ‘hazard zone’ and the local authority borders on untenable. The primary 
reasons for this are based on how the authority has acted (and not acted) since 2005, as opposed to property owners merely being upset 
by current proceedings.  

7 Whakatane District Council management admit that major mistakes have been made historically, yet publicly only support that admission with the 
statement “That was THEN, this is Now!” Factually as people, irrespective of excuses offered: We are as we are today, solely as a result of who we have 
been in the past and the total sum of all historical lessons learnt from past actions and decisions made!  The same applies to Awatarariki. 

i. Such an unacceptable culture, the inflammatory media releases which have marginalized a community and other questionable associated 
Council activity form the foundation of PC17. It falls completely outside reasonable public expectation of functional operation and clearly 
defined statutory obligations of that authority, including those relating to Sections 3, 5, 8 and 19 of the Zealand Bill of Rights.  

ii. To get to this stage of proceedings, a mere 13 years after the event, WDC have applied a siege mentality to keep property owners in a 
‘holding pattern’ and always ensured lack of transparency throughout, has allowed crucial strategic planning decisions of that authority to 
advance. The ability to make an informed decision from considering all relevant facts, is a fundamental right of every NZ citizen.  

iii. If any authority knowingly retards or removes that ability, thus rendering another party incapable of making potentially life changing 
informed decisions free of such duress, then that agency has knowingly placed the other party in an unjustifiable disadvantage. That 
position when used to promote uncertainty, restrict or undermine a party’s quality of life while intentionally removing that party’s ability to 
utilise personal assets and property unlike other New Zealanders, is, irrespective of belief otherwise, discrimination.  

iv. Unwarranted and unethical acts of WDC management include (secretly and without consent), personally calling upon property owner’s 
personal bankers and insurers with the intention of advising them to restrict their dealings with those owners. These actions are not only 
deplorable, but also represent an intentional breach of the Privacy Act 1993 and breach of Part 1A of the Human Rights Act 1993.  

v. WDC have little or no reasonable defence on those issues pertaining to the unlawful abuse of the aforementioned Acts and sections, yet 
such abuse of process represents a significant part of the mortar used to build the foundation of PC17.  

8 If indeed PC17 was factually the only viable option available to that authority to resolve the numerous issues associated with Matata as promoted, then 
its foundation rather than any act of progressing of it, should be proven lawful, robust and non anomalous, within NZ Human Rights regulations and be 
advanced solely for the purpose of openly resolving only those issues promoted and acceptable. 

(a) PC17 rides roughshod over such fundamental expectations and clearly supports the secondary strategic objective of providing that authority with 
as yet undisclosed commercial and cultural opportunities, a shortcut for circumventing the Public Works Act and existing law relating to property 
acquisition for the resolution of other known future infrastructure issues, including sewage treatment, road and rail.  

(b) In short, PC17 has effectively been designed to be a ‘One Hat Fits All’ planning approach. As yet judicially untested, PC17, its objectives, policies 
and rules rely on a somewhat untested (or legally challenged) foundation which has a genuine potential of failing its ‘stress test.’  

(c) Other than the above, of major concern is the fact that the authority in its building of that foundation has embraced, and relies upon the power of 
assumption in preference to well researched and documented reality, depending on inexact science and formulae for the purpose and ease of 
managing peoples’ personal safety from a hypothetical or perceived risk perspective.  

(d) Perceived and genuine risks are vastly different animals. What is perceived to be a risk to one person may likely not be a risk to another. 

(e) A perceived or hypothetical risk to life and property should not be assumed to be a genuine risk at Awatarariki. An historical denial existed leading 
up to the granting of Natural Hazard classification of the stream and surrounds, that the stream had been allowed dam and pond dangerously for 
years prior to May 2005.  
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(f) The presence and significance of >30 unmitigated dangerous dams and log-jams severely impeding the natural flow of Awatarariki stream existed 
prior to May 2005 and thus given the associated genuine risk present throughout that period, gross performance inconsistencies in relation to 
risk avoidance and then current obligations as defined in 1991 (RMA) and 2004 (BA) are evident. Those structures impacted on and contributed 
to damage at Matata, irrespective of the volume of Councils denial. After being formally challenged in 2016, along with the securing of stream 
inspection reports compiled by John Douglas for EBOP, that authority had no further ability to pursue a fallacy. That denial and protracted non 
resolution of the issue breached Section 21 RMA 

9 Historically, that authority conducted the commercial operation of quarrying the Awatarariki stream bed and surrounds. Throughout the entire period of 
quarrying (prior to May 2005) that authority dynamited and totally dismantled the natural environment. Several quarrymen were killed and injured, the 
stream was allowed to block and predictably after substantial rainfall then (circa 1950s), a (minor) debris flow occurred closing the main road for three 
days. Cleared debris from that occurrence has been reported and used by Council as evidence that the stream has always been debris-flow prone.  

(a) That authority was bound by the RMA 1991 to ensure the natural environment was to the best of its ability, healthy, non hazardous and that the 
stream was able to flow naturally and unimpeded. That did not occur, thus the authority effectively breached its statutory obligations. Denied. 

(b) For years the authority allowed the Awatarariki Stream to dam and entered into no realistic or reasonable mitigation of the debris deposits. By 
2004, those debris deposits impeded the stream so much that numerous dangerous ‘lakes’ had formed. The Building Act 2004 established the 
process relating to Dangerous Dams. That process and clearly defined statutory obligations under both the Building Act 2004 and RMA 1991 
was not practiced or adhered to by the authority and as a consequence (either directly or indirectly) now, with questionable repackaging of the 
facts the assumed future risk potential of a major debris flow has been allowed to develop in PC17 without judicial scrutiny. 

(c) Irrespective of historical facts and defined statutory obligations, that authority proceeded to gain Natural Hazard classification status without any 
consideration to, or documented evidence of previous commercial operations and in total denial that any damming had occurred within the stream. 
All briefs relating to the gaining of that classification omitted any presence of and/or potential catastrophic consequences of same.  

(d) The implementation of the PC17 regime would endorse the very practices that both the RMA and BA sought to avoid. The potential impact on a 
community from impeded streams and rivers is reflected in the plight of Matata residents, yet has been spun to represent a need to implement 
an acquisition regime of national significance that will grant new enforceable laws to local authorities under the guise of natural hazard mitigation, 
albeit irrespective of human rights, justice and the truth.  

10  While there may be genuine need in some situations throughout New Zealand because the nature of nature is such that a natural hazard event often 
serves as an indicator that nature is always present, prudence and not assumption must dictate the application of such a planning tool. More so, if 
evidence exists that as a result of the avoidance of statutory obligations, or negligent actions, or non actions by mankind, nature has merely responded. 
Factually, evidence does exist that mankind has for too many years, severely interfered with the natural environment of Awatarariki stream. Denial and 
avoidance of that fact has been of such significant value, that those same responsible parties have to date spent millions of tax payer funds on the 
formulation of something that is assumed to be of critical importance to the health and safety or New Zealanders, puts the blame squarely on nature, 
removes all liability for previous commercial mismanagement of the environment, and provides a third power opportunity that allows the pirating of private 
property at the stroke of a pen.  

11 One must not simply assume the process of arrival at this point has been genuinely lawful and therefore, is worthy of implementation. As a hat that is 
designed to fit all, it should not be applied until genuinely scrutinised, or be embraced by an industry seeking greater powers, or worn by any planning 
professional who understands the genuine value of integrity. 

12 Advancing PC17, its promoted objective, policies and rules creates unprecedented legislation allowing authorities to acquire private property without 
compensation, by removing the property owner’s existing usage rights on the basis that some yet to be accurately calculated element of risk to life exists 
within or in close proximity of that property, as a result of the presence or perceived potential presence of a genuine Natural Hazard.  
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(i) Subject to Section 85 of the Resource Management Act, PC17 must be considered unlawful as it serves to render the financial interests 
of the land and property within the alleged ‘high risk’ zone’ per table NH1, incapable of reasonable use. 

(j) As such, PC17 therefore places an unfair and unreasonable burden on those parties with an interest in the land and property. 

(k) One must also consider the lawfulness of the current regime of risk management (in the absence of PC17) from this perspective. 

 

Specific Submission Points (PC17 above and below): 

 

13 Re NH 04. Further to the above, the authority has in law numerous functions and obligations. Many have been developed to align with the regulations 
contained within the New Zealand Bill of Rights and Human Rights Act, other than those within the Resource Management Act. How applicable the 
authorities concerns are in regard to the welfare of property owners and ratepayers in Matata, must always be measured by past performance and the 
lawfulness of currency within that relationship. The authority has always shown little concern for residents and landowner’s welfare. NH 04 does not 
reflect the 13 years of neglect associated with a risk that has genuinely been quantified beyond the piles of debris that remains on private properties. 

14 Re NH P6. The authority was required to use appropriate natural hazard risk assessment measures to support their Plan Change for Natural Hazard 
zoning classification. To aid the success of that application the authority did not openly promote the methodology set out in Australasian Geomechanics 
Society – Landslide Risk Management 2007 as being the primary model for the assessment of the Awatarariki stream, other than help support the claim 
that the debris flow was a natural occurrence and not contributed to by mankind. Other reliable risk matrixes exist including those offered by New Zealand 
experts, some of whom had extensively mapped the stream and previously described the Awatarariki and Waitepuru Streams as having anomalous 
characteristics that did not support either being debris flow prone or likely sources of debris flows. That professional assessment was withheld as it did 
not support the authority planning objectives, including that of maintaining a denial of previous unmitigated damming. The emphasis on landslides as 
opposed to other factors is one that erodes the fact dams had also been created from felled Wilding Pines after DOC had embarked on a ‘pruning’ 
regime. There are a number of aspects including acceptable assumptive error allowances in the AGS document that should not be relied upon to 
accurately calculate or assess a Perceived Risk with perceived tolerance levels, and perceived margins of error. In New Zealand GIS mapping along 
with the use of Melton ratio formulae has been a very dependable process for assessing a streams susceptibility to real debris flow risk, rather than 
perceived risk, as is promoted within the methodologies of the AGS-LRM document. The R factor for the Waitepuru Stream is 0.25. The R factor for 
Awatarariki Stream is a mere 0.17. Debris flow prone streams in New Zealand identified using the Melton ratio are almost entirely those streams that 
have an R factor assessment of above 0.50. Indeed an anomaly exists with Awatarariki Stream being 0.37 points below what is known to represent a 
stream prone to the natural hazard of debris flows. The AGS methodology does not explain why. 

15 Re NH P7. One must consider the fact that a greater level of risk was present at the time the Awatarariki Fanhead was developed, as a result of extensive 
quarrying and later by reason of non mitigated debris dams being present. Those risks were all within the scope of Councils management and statutory 
obligations to always ensure that any level of medium - high impact risk was negated and yet that did not occur (for whatever reason). After the 2005 
debris flow, all those years of accumulated debris had been dispersed across private property, including all residual matter generated by commercial 
quarrying and the stream flowed more naturally than it had ever been allowed to under the management of that authority. That represented a Genuine 
Risk. Today the same authority would have us believe that as a result of the presence of formulae for assessing Perceived Risk, as opposed to the 
presence of dangerous dams, the Real Risk is such that even after 13 years of that ‘real risk’ remaining exactly the same as it was after the stream 
began flowing unimpeded, property owners must vacate the Fanhead as soon as possible. 

16 Re NH P8. Further to the above, NHP8 is an extreme example of avoiding potential liability for previous wrongdoing. It is inconsistent with Section 5 of 
the New Zealand Bill of Rights and with the Resource Management Act, in that it does not promote sustainable resource management. It demonstrates 
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the mindset of an authority management team determined to abuse the rights and freedoms of New Zealand citizens and gain free land and free space 
with which to pursue the laying of storm-water and sewage pipelines, circumventing existing available lawful process and need to follow those laws. 

17 Re NH R71. Further to the above, Table NH 3 referred to within NHR71 does not reflect the full extent of what was previously shown to be the entire 
area affected by the 2005 debris flow and is therefore inconsistent with the process promoted to gain natural hazard zoning classification. NHR71 sets 
a date at which time the as yet untested acquisition process is expected to have been lawfully applied. It is, like the bulk of PC17 based on an assumption 
that the authority will be successful in its application and in law. There are far too many vagaries, omissions and inconsistencies within the entire process 
used by the authority to date to assume that PC17 and all 13 years of potential human rights abuse will survive a judicial review. NHR71 has its origins 
within the ruled unlawful third power property acquisition regime used in Canterbury by the National party who are now in opposition and had agreed in 
principle to jointly fund a ‘Voluntary Retreat’ Buyout of Awatarariki properties. On that basis, the authority sought support from property owners, but 
received only a small percentage of positive response. The authority claims it has approached the Labour Led Government but are not forthcoming as 
to whether or not Central Government is prepared to contribute funds on a rising market, albeit one that the affected property owners have been able to 
capitalise on due to the imposed limitations of the authority. A great deal of doubt surrounds that issue and perhaps it should established whether or not 
as a result of a Government refusal, the authority has advanced PC17 in the hope that enforced rules like NHR71 will provide the authority with the 
opportunity to ‘freely acquire’ the property interests via NHP8.  As with other aspects of PC17, NHR71 breaches the New Zealand Bill of Rights and must 
be challenged for the right of certainty and freedom from oppression of all NZ citizens. Also as with all other aspects in dealings of PC17 - Reality and 
Prudence truly dictate: “That when it comes to the Assessment of Genuine Risk over Perceived Risk, Always Look Before You Leap.”  

 

Specific provisions Details of submission: whether you support or oppose the specific provisions or wish to have them amended 

Page No 

 

Reference 

(e.g. Objective, Policy 
or Rule  number) 

Support/Oppose Decision Sought 

Say what changes to the plan change you would 
like 

Give precise details 

Include reasons for your views 

  

 
PC17 

 
 

Oppose 

 
 

Withdraw PC17 or Delete 
 
Or 
 
Withhold the process until the proceedings to 
date have reviewed judicially. 

 
 

The implementation of PC17 is unlawful, no 
legal precedence exists for it and it does not 
address the anomalies contained within the 
process used. It imposes a repressive regime 
that is unlawful under NZ Bill of Rights, Part 1A 
of Human Rights Act and/or Part 2 of the 
Resource Management Act. 
 
And (as above). 
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Objective NH 04 

 
 
 

Oppose 

 
 
 

Withdraw PC17 

 
 
 

Is Unlawful and/or Breaches the Statutory 
Framework of Local Authority Functions. 

  
 
Policies NHP6, 
NHP7, NHP8 
 
 
 
 
 
 
 
 
 
Rule NHR71 

 
 
Oppose NHP6, 
NHP7, NHP8 
 
 
 
 
 
 
 
 
 
Oppose 

 
 
Withdraw PC17      Or  
 
Withhold the process until it has been 
established by the Human Rights Commission 
whether or not the authority has breached the 
rights of affected parties 
 
 
 
 
 
Withdraw  

 
 
Is Unlawful and/or Breaches the Statutory 
Framework of Local Authority Functions. 
Along with other reasons are listed above they 
potentially breach NZ Bill of Rights. 
 
 
 
 
 
 
Imposes a repressive regime that potentially is 
unlawful under NZ Bill of Rights, Part 1A of 
Human Rights Act and/or Part 2 of the 
Resource Management Act.  

 


